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Introduction:
This booklet is a quick reference for workplace delegates (sometimes 
called workplace representatives) about the Fair Work Act.

It includes information about the workplace rights of union members 
and fellow workers, and about your rights as a delegate. Use it in 
conjunction with your award or EA, and any written handbook or guide 
for delegates that may be available from your union.

It is crucial that delegates understand the FW Act and how to use it to 
strengthen union organisation in the workplace.

Good delegates are essential to ensuring that all workers have 
enforceable rights at work.
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Adverse Action Action which is in breach of the General Protections Provisions of the FW 
Act and is considered to be unfavourable to a worker

Consultation Clause A clause in an EA stating that an employer is required to consult with 
employees and their representatives about major workplace changes

Dispute Settlement Clause A clause in an EA that provides a process by which disputes at workplaces 
can be resolved

EA Enterprise Agreement

FW Act Fair Work Act

FWC Fair Work Commission

FWO Fair Work Ombudsman

Good Faith Bargaining A process which requires employers, employees and unions to use their 
best efforts to agree to and implement an effective bargaining
process

NES National Employment Standards

Small Business Fair Dismissal Code A code for small businesses to follow when dismissing an employee in order 
to make the dismissal fair
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The Role of a Delegate:
Delegates hold important positions in their union. Delegates are critical to the improvement of pay and 
conditions. 

 ✔ The right to be treated fairly and to perform 
their role as union delegate without any 
discrimination in their employment;

 ✔ The right to formal recognition by the 
employer that endorsed union delegates 
speak on behalf of union members in the 
workplace;

 ✔ The right to bargain collectively on behalf of 
those they represent;

 ✔ The right to consultation, and access to 
reasonable information about the workplace 
and the business;

 ✔ The right to paid time to represent the 
interests of members to the employer and 
industrial tribunals;

 ✔ The right to reasonable paid time during 
normal working hours to consult with union 
members;

 ✔ The right to reasonable paid time off to 
participate in the operation of the union;

 ✔ The right to reasonable paid time off to 
attend accredited union education;

 ✔ The right to address new employees about 
the benefits of union

 ✔ Membership at the time that they enter 
employment;

 ✔ The right to reasonable access to telephone, 
facsimile, photocopying, Internet and e-mail 
facilities for the purpose of carrying out work;

 ✔ As a delegate and consulting with workplace 
colleagues and the union;

 ✔ The right to place union information on a 
notice board in a prominent in the workplace; 
and

 ✔ The right to take reasonable leave to work 
with the union.

These rights are basic and fair. Union delegates 
are entitled to know their role is recognised and 
respected.
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Delegates’ Checklist:
Things to remember:

 ✓ It’s important to know the facts about the law and 
where to find further information, but there’s no 
substitute for power and organisation on the job.

 ✓ Take another union member to any meeting 
you have with management.

 ✓ Never attend a meeting with management alone.

 ✓ Keep a diary and always write things down. 
This can be used as a legal document.

 ✓ Have a copy of your EA or award with you at all times.

 ✓ Manage people’s expectations. Don’t 
promise anything you can’t deliver.

 ✓ Carry membership forms and pens at all times.

 ✓ Know your organiser’s and your union’s contact details.

 ✓ Attend union training regularly.

 ✓ Remember you represent the members.
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What is the Fair Work 
Commission?
The FWC is a one stop industrial relations shop.

What does the FWC do?

 ❏ Sets and adjusts award wages and makes 
minimum wage orders.

 ❏ Regularly reviews and varies awards.

 ❏ Makes bargaining orders (scope orders, 
majority support determinations and good faith 
bargaining orders).

 ❏ Supervises protected action ballots and the 
taking of industrial action.

 ❏ Approves EAs.

 ❏ Conciliates and, in some cases, arbitrates 
(settles) disputes.

 ❏ Deals with disputes about right of entry.

 ❏ Determines whether an award or EA applies in 
a transfer of business.

 ❏ Determines unfair dismissal claims.

 ❏ Assists with general protections and adverse 
action claims.

What is the Fair Work ACT?
The FW Act is the legislation which governs 
employment and industrial relations in Australia.

 § Australian Workplace Agreements (AWAs) are 
gone.

 § The fundamental right to bargain collectively is 
protected.

 § Union delegates have real protection.

 § Workers cannot be dismissed unfairly.

 § Workers have rights to make complaints 
regarding their employment.

 § Workers are protected from being discriminated 
against at work.
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What are the NES?
Workers now have a new safety net consisting of the ten NES and modern awards.  The NES are the 
minimum standards which apply to all employees in Australia. The terms of an EA or modern award cannot 
undercut the NES. The NES can’t be traded off.

The NES are:

 §  38 hour week (full time) plus reasonable 
additional hours. Employees have the right to 
refuse unreasonable overtime.

 § 12 months’ unpaid parental leave with a right to 
request an additional 12 months’ leave.

 § The right to request flexible working hours.

 § 4 weeks’ annual leave plus 1 extra week for 
some shift workers.

 § 10 days’ personal/carer’s leave and 2 days’ 
compassionate leave.

 § Employees to receive a Fair Work Information 
Statement setting out their rights (including their 
right to join a union) when starting employment.

 § Unpaid community service leave – for things 
such as emergency service duties and jury 
service.

 § All national and state public holidays.

 § Long service leave.

 § Notice of termination and redundancy pay.
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Bargaining:
All workers have the right to be represented in 
bargaining. Employers must

recognise and bargain in good faith with the 
workers’ bargaining representatives.

The union is the default bargaining representative 
for union members. Delegates can take part in 
bargaining.

Within 14 days of agreeing to bargain, the 
employer is obliged to send a written notice 
to all employees informing them of their right 
to representation. This is called a Notice of 
Representational Rights.

What happens if a group of workers want an EA?

If a majority of workers in a workplace want 
an EA, and the employer refuses to bargain, an 
application for a Majority Support Determination 
can be made to the FWC.

Bargaining representatives involved in bargaining 
for an EA have to:

 § Recognise and bargain with the other bargaining 
representatives;

 § Attend and take part in meetings at reasonable 
times;

 § Provide relevant information in good time 
(unless it’s confidential or

 § Commercially sensitive);

 § Respond in good time to proposals from other 
bargaining representatives;

 § Genuinely consider these proposals and give 
reasons for the responses; and

 § Not behave in a way that undermines freedom 
of association or collective bargaining.

This doesn’t mean that they have to:

 § Make concessions during bargaining; or

 § Agree on the terms to be included in the EA.

If parties don’t bargain in good faith, parties can 
apply to the FWC to intervene.



DELEGATES GUIDES TO THE FAIRWORK ACT 8

Bargaining – Key Points:
As a delegate remember:

 § You are vital to ensuring power at work. Your 
union and your colleagues appreciate your 
hard work and dedication.

 § All workers have the right to be represented in 
bargaining.

 § If you or other workers receive a Notice of 
Representational Rights from your boss, make 
sure you inform your organiser or your union 
office straight away.

 § When your boss sends out Notices of 
Representational Rights it’s a good time to talk 
to non-members about joining the union. It’s 
their chance to have a say and be represented 
by the union in bargaining

 § Employees have the right to see and consider 
an EA 7 days prior to voting on it.

 § Employees must have the terms of the EA 
explained to them.
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EAs – A few facts:
What is an EA?

 § An EA is an agreement made between 
employers and employees about terms and 
conditions of employment.

What can be in an EA?

 § Wages and wage increases.

 § Conditions such as:

- penalty rates;

- allowances;

- classifications;

- leave and leave loading;

- working hours;

- shift arrangements.

 § Union rights such as: 

- union training leave and paid time off to 
participate in union activities;

- union notice boards.

 § Secure Jobs rights such as:

- ensuring contractors cannot be exploited 
and used to undercut

regular employees’ wages and conditions;

- casual conversion clauses.

 § Family Friendly rights such as:

- work/life balance clauses.

 § Superannuation protections such as:

- default funds;

- higher levels of superannuation.
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EAs:  What has to be included?

In addition, all EAs must have:

A CONSULTATION CLAUSE - an employer is 
required to consult with employeesand their 
representatives about major workplace changes as 
well as changes to rosters and hours of work. For 
example, if an employer proposes to get rid of the 
night shift, they would be obliged to consult with 
employees and their representatives about this. For 
union members, the union is their representative.

A FLEXIBILITY CLAUSE - which allows changes 
to some working conditions in order to meet the 
genuine needs of the employer and an individual 
employee.  Individual flexibility arrangements must 
be in writing and can be terminated by either party 
giving four weeks’ notice. 

A NOMINAL EXPIRY DATE - 4 years or less.

A DISPUTE SETTLEMENT PROCEDURE - which 
allows for employee representation.  For example, 
if a group of workers are in dispute about their 
overtime not being paid, they can have their union 
negotiate on their behalf to resolve the dispute. 
This clause should ideally specify that disputes are 
referred to the FWC for mediation, conciliation and 
finally arbitration in the event the parties cannot 
settle them. The clause should cover all matters 
under the EA, the NES and other work-related 
matters.
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Taking Action:
Employee industrial action includes not attending 
work, work bans, and performing work in a 
different manner to which it is normally carried out 
(in a way that limits, restricts or delays the work 
performed). Employer industrial action includes 
locking workers out. For industrial action to be 
protected under the FW Act, a protected action 
ballot must be conducted (usually by the Australian 
Electoral Commission) and can only be taken after 
the current EA expires and after the FWC makes an 
order authorising the ballot.

Before action can be taken, 50% of union members 
must vote in the ballot and more than 50% of those 
who voted must vote in favour of the action. The 

action must be taken within 30 days of the ballot 
results being declared. Three working days’ notice 
must be given to the boss before taking action. In 
some cases the FWC might increase this notice 
period.

It is important that delegates encourage colleagues 
to vote in the ballot. A big “yes” vote demonstrates 
power at work and can often get the boss to agree 
to more employee claims. In some cases the 
message a big “yes” vote delivers to the boss will 
mean that industrial action is not needed.



DELEGATES GUIDES TO THE FAIRWORK ACT 12

Unfair Dismissal:
What’s unfair?

A worker has been unfairly dismissed if the FWC 
finds that:

 § They were dismissed; and

 § The dismissal was harsh, unjust or unreasonable; 
and

 § The dismissal was not a case of genuine 
redundancy.

Employees cannot claim unfair dismissal if the 
employer is a small business employer (employs 
fewer than 15 full time equivalent employees) and 
they follow  the Small Business Fair Dismissal Code.

What happens when someone is sacked?

All employees are protected from unfair dismissal, 
provided they have served a qualifying period 
(12 months for small business and 6 months for 
everyone else).  A qualifying period is essentially 
a probationary period. Unlike WorkChoices, 
employees can still make an unfair dismissal 
claim if the employer says they were sacked for 
“operational reasons”.

What to do?

If you or a member believe you have been unfairly 
dismissed you should contact your union. An 
application must be made to the FWC within 21 
days of the dismissal.

What happens next?

The FWC will notify your employer of your 
application.

A telephone conciliation conference will be 
arranged to assist both sides to attempt to resolve 
the matter by agreement. If a resolution can’t be 
reached, a hearing will usually be held.

If the FWC finds the dismissal was unfair your 
employer can be ordered to either:

 § Reinstate you (give you back your job); or

 § Compensate you for up to 26 weeks’ pay.

These are the maximum orders available. Most 
cases settle for amounts well below the cap of 26 
weeks’ pay.
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General Protections – Protecting Your Rights: 
The general protections provisions of the FW Act 
protect workplace rights, freedom of association 
and provide protection from discrimination. 
These protections apply to all workers, including 
delegates and contractors.

Remember, as a delegate you may also have 
additional rights specified in your EA.  Employers 
can’t take adverse action against a worker because 
they have or use their rights at work. For example, 
an employer can’t fire an employee because they 
make  a complaint that they’re not getting their 
minimum entitlements, or because they have 
engaged in lawful industrial activities.

What is a Workplace Right?

 § An entitlement to the benefit of, or a role or 
responsibility under, a workplace law, award or ea;

 § The ability to initiate or participate in proceedings 
under a workplace law, Award or ea;

 § The ability to make a complaint or inquiry about 
your employment.

What is Adverse Action?

 § Firing an employee;

 § Not giving an employee legal entitlements such as 
pay or leave;

 § Changing an employee’s job to their disadvantage;

 § Treating an employee differently than others;

 § Not hiring someone; or

 § Offering a potential employee different (and unfair) 
terms and conditions or the job, compared to 
other employees.
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What is Discrimination?
An employer must not take 
adverse action against a worker (or 
prospective

worker) because of his or her race, colour, sex, sexual 
preference, age, physical or mental disability, marital 

status, family or carer’s responsibilities, pregnancy, 
religion, political opinion, national extraction or social 

origin. These are “protected attributes”.

Direct discrimination occurs when someone is treated 
unfavourably because of a protected attribute.

Indirect discrimination occurs where a person imposes, or 
proposes to impose, a requirement, condition or practice 
that has, or is likely to have, the effect of disadvantaging 

people with a protected attribute, and that is not reasonable. 

In addition, an employer must not dismiss a worker because he 
or she is temporarily absent from work because of illness or injury. 

The general position is that up to 3 months’ absence is temporary. 
An employee also needs to comply with notice and evidence 
requirements.

What to do?

If you or a member believe your general protections have been 
breached and you have suffered adverse action you should contact 
your union. An application must be made to the FWC within 21 days 
if there has been termination of employment.

What happens next?

The FWC will notify your employer of your application.A conciliation 
conference will be arranged to assist both sides to attempt to resolve 
the matter by agreement. If the complaint involves the termination of 
employment your boss has to attend the conference. If there was no 
termination of employment your boss can decide whether or not to 
attend.
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Right of Entry:
If you can’t solve issues at your 
workplace you can have your union 
organiser attend.

To enter a workplace, union officials 
must hold a right of entry permit. 
They must give at least 24 hours’, but 
not more than 14 days’ written notice 
before a visit.

An organiser can enter premises during 
working hours for three purposes:

 ❏ Investigating breaches of the FW 
Act/award/EA;

 ❏ To hold discussions with members 
and potential members;

 ❏ To exercise right of entry under State 
or Territory WH&S Law.

 ❏ Employers must not hinder a union 
official exercising right of entry.

WORKPLACE  RELATIONS

TAXTAXTA TAX
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TAX 
Plainly, one of the largest issues in any 
election is the economy, and it’s here 
that the contrasting approaches of 
each of the major parties really comes 
out. The Coalition has consistently 
sold a message of cost-cutting and 
frugality (although they have given 
up claiming that we are in a ‘budget 
emergency’). The most signifi cant 
cuts have come to health, education 
and science. This has prompted critics 
to ask why, if we need to tighten our 
belts, they are offering generous tax 
cuts to corporations and individuals 
earning over $80,000?

Tax avoidance is also a signifi cant 
issue. With the revelation that almost 
600 major corporations have paid 
zero tax recently, questions began 
to be asked. Labor’s Sam Dastyari 
has headed a Senate inquiry into 
tax avoidance that is ongoing. The 
Coalition announced a so-called 
‘Google tax’ in its May budget, but has 
been criticised for being light on tax 
avoiders and not going far enough, as 
its taskforce is estimated only to raise 
$3.7 billion before 2020 – a drop in the 
ocean compared to the tax owed.

PENALTY RATES 
The issue of penalty rates has been strongly debated in the last 
year. A recommendation from the Productivity Commission that 
Sunday rates be reduced to Saturday rates has emboldened 
industry groups in their campaign against penalty rates. Fair 
Work Australia is in the midst of a review into penalty rates in 
retail and hospitality industries and will pass down its fi ndings 
later this year. Several Coalition MPs, including Malcolm 
Turnbull, have made it clear that they believe penalty rates have 
no place in ‘a 24/7 economy’, but claim that they will respect 
FWA’s decision. Labor says that it will lobby to save penalty 
rates but ultimately will also respect the independent umpire. 
The Greens have claimed that they would call for penalty rates 
to be enshrined in legislation, but Labor says that what can be 
put into law can just as easily be removed. The Greens have 
also been criticised for staying quiet on the issue until recently 
and not offering a submission to Fair Work’s review. Apparently, 
not all Greens think alike on the issue, with Senator Peter 
Whish-Wilson claiming that penalty rates are a “white Anglo-
Saxon cultural inheritance”.

WORKPLACE RIGHTS 
The ABCC, or Australian Building and 
Construction Commission bill, has become a 
focus point of this election, given that a lack of 
agreement in the Senate has provided Malcolm 
Turnbull with his ‘trigger’ to call a double 
dissolution election. The Coalition has been 
trying to re-establish the Howard era body, 
which is aimed at ‘policing’ union activities in 
the construction industry, and which would 
have unprecedented coercive powers. Unions 
and Labor have fought against the bill, pointing 

out that workplace fatalities rose to record 
highs the last time that it was in effect. They 
have argued for a national body to address 
corruption when and where it occurs, not 
focused on one small area. The Greens have 
also criticised the bill but have themselves 
come under fi re for negotiating Senate voting 
reforms with the Coalition that would potentially 
‘railroad’ crossbench senators into supporting 
the anti-worker legislation, in exchange for a 
greater chance at winning Senate seats.
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Key things to Remember:
 ❏ The NES can’t be traded off. They are the 

absolute minimum safety net. Awards and EAs 
can only provide better standards. 

 ❏ Employers must recognise and bargain with 
workers’ representatives, such as their union. 

 ❏  If a majority of workers in a workplace can 
demonstrate to the FWC that they want an EA, 
their employer must bargain with them.

 ❏ If you, or a member, believe you’ve been unfairly 
dismissed, dismissed because you exercised 
your workplace rights or because you were 
discriminated against, talk to your union office 
and lodge a claim with the FWC within 21 days.

 ❏ Workers have the right to make a complaint 
about their working conditions and not be 
discriminated against.

 ❏ All workers have the right to participate in lawful 
industrial activities.

 ❏  Every worker has the right to join a union.




