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1.0 NNSW LHD Resolving Unsatisfactory Performance

2.0 Purpose 

The objective of this procedure is to assist line managers in identifying, addressing and managing concerns about an employee’s performance. The procedure aims to provide managers with the necessary information to positively support the employee’s performance to meet the organisation’s expectations for the specific role and investigates the root causes for underperformance.

Resolving unsatisfactory performance is an event driven process that is not resolved by ongoing and regular performance management procedures (such as regular feedback conversations).

The procedure focusses on the practical application of the CORE values and the content of the NSW Health Code of Conduct by focusing on support, development and the principals of procedural fairness. It additionally emphases on the opportunity for employees to respond to concerns and the opportunity to improve performance and behavior.

3.0 Background

This procedure, in being part of the NNSW LHD PDXXX “Managing for Performance” has been developed in accordance with:

· NSW Public Sector Performance Framework
· Government Sector Employment Act 2013 / Government Sector Employment Rules 2014
· NSW Health Policy PD2016_040 “Managing for Performance”
Further consideration has been applied to:
· NSW Health Bullying – Prevention and Management of Workplace Bullying 
· NSW Health Code of Conduct
· NSW Health Managing Misconduct
· NNSW LHD Non-Work Related Injury or Health Condition Management Procedure
· NSW Health Policy PD2018-032 “Complaints or Concerns about a Clinician
· Prevention and Management of Unacceptable Workplace Behaviours in NSW Health - JMO Module
Supporting employees in resolving performance that is not meeting the expectations of the organisation is an event-driven process that focusses on managerial support of the employee. The key element is that line managers promptly work with the employee to understand and resolve instances or patterns of unsatisfactory performance when they are identified.
Resolving unsatisfactory performance is not a punitive process, it outlines steps and workflows that managers can use to support employees to meet performance expectations.
Section 68 of the Government Sector Employment Act 2013 and Clause 36 of the Government Sector Employment Rules sets out the legal requirements for dealing with an employee’s unsatisfactory performance.
Unsatisfactory performance, poor performance and underperformance involve an employee not performing their duties to the expected and agreed standard. Unsatisfactory performance may include, but is not limited to the following examples:
· Does not understand or follow job requirements or directions
· Will not follow directions or perform tasks as required
· Does not acknowledge there are unsatisfactory performance issues
· Does not complete work tasks to the required standard
· Is negative or disruptive at work
· Is late or has issues with attendance
· Continuously fails to deliver work outcomes
Unsatisfactory performance differs from misconduct, which involves unacceptable or improper conduct, although both misconduct and performance processes may be applicable in some circumstances.  Managers are to promptly work with employees to investigate the cause for unsatisfactory performance and resolve barriers. 

This may be appropriately done by the managers with regular and ongoing performance management procedures (for example within feedback to the employee that includes notifying them of a learning module they could benefit from) and with an informal, yet documented discussion. A further step may be escalation to the implementation of a Performance Improvement Plan.

Alignment with NNSW LHD “Managing for Performance Policy and Framework:
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4.0 Application

The procedure is applicable to all NNSW LHD employees.

The particulars in this procedure may not apply to members of the Health Executive Service (HES)/ Health Service Senior Executive (HSSE), visiting practitioners, other independent contractors, Junior Medical Officers, (DPET), agency staff supplied by another employer, students, volunteers, or external researchers who are not part of the government sector.

The Staff Specialist (State) Award contains specific provisions about annual performance agreements and reviews for Staff Specialists. Where they differ from this policy directive, the Award provisions take precedence. 

Performance management requirements for visiting practitioners are contained in PD2011_010 Visiting Medical Officer (VMO) Performance Review Arrangements and; and for members of the PSSE and the HES/HSSE in PD2016_019 Executive Performance Management.

4.1	Nursing and Midwifery practice issues

The Nursing and Midwifery Board of Australia National Competency Standards for the Registered Nurse, Registered Midwife or Enrolled Nurse sets the required standard of practice.


4.2 	Complaint or Concern about a Clinician

Where applicable the use of NSW Health Policy PD2018-032 “Complaints or Concerns about a Clinician” must be adhered to.

4.3.	Attendance Management

Please refer to NNSW LHD Procedure “Managing Sick Leave”.

5.0	Consideration when managing Unsatisfactory Performance

5.1	Organisational Factors

In line with the seven domains of the employee journey outlined in the NNSW LHD Performance Management Policy, employees may raise organisational factors that are adversely impacting on performing their duties.

Organisational factors may contribute to unsatisfactory performance, therefore line managers should consider any factors raised by the employee and their impact on the employee’s performance before commencing any level of resolution.



Examples of organisational factors that may contribute to unsatisfactory performance include but are not limited to:

· Inadequate induction and orientation processes
· Inadequate training or supervision
· Unclear or absent work standards
· Lack of role clarity
· Lack of workplace resources (including inadequate staffing levels and equipment, Workplace Health and Safety breaches
· Discrimination, harassment or bullying in the workplace
It is important to note that above examples serve to clarify organisational factors influencing unsatisfactory performance and may or may not be material to the overall assessment of unsatisfactory performance.

5.2	Personal Factors

Throughout the process for managing an employee’s unsatisfactory performance, a line manager may become aware of personal factors, outside of work, that are contributing to an employee’s unsatisfactory performance. The line manager should remain supportive and refer the employee to the Employee Assistance Program offered by NNSW LHD. If the matter appears significant the line manager should consult with a Human Resource Manager for further guidance on how to further manage the unsatisfactory performance process.

5.3	Medical Concerns

Where apparent that medical concerns are contributing to the unsatisfactory performance of an employee, the line manager should seek guidance from Workplace Health & Safety / Return to Work.

Depending on the assessment and the nature of the medical concerns, an employee may be required to take leave or undergo a medical assessment. Refer to NNSW LHD Non-Work Related Injury or Health Condition Management Procedure. Any actions under this procedure (resolving unsatisfactory performance) may need to be suspended until the medical issue is resolved.

The Employee Assistance Program offered by NNSW LHD should also be offered where appropriate.

5.0 Procedure

Where there are unsatisfactory performance concerns these should be dealt with promptly, transparently and appropriately by the employee’s line manager as employees may be unaware that the performance is not meeting the expected standard.



Unaddressed unsatisfactory performance concerns will potentially become more serious in time and may result in negative impacts on the delivery of services and / or others in the workplace, and on patient care. It would also have the potential to give the impression that the employee’s unsatisfactory performance is acceptable.

Line managers are to provide guidance, regular constructive feedback and support to employees as part of their day-to-day responsibility for managing staff. Please refer to NNSW LHD Managing for Performance Policy.

This is essential to address an employee’s unsatisfactory performance in a timely, supportive and constructive manner after regular performance management processes have not been successful. 

It is important that employees are made aware of any concerns that their line manager may have to provide the employee with the opportunity to develop or recover their performance with appropriate support and without a process.
There are two processes within NNSW LHD Resolving Unsatisfactory Performance Procedure. 
































5.1	Initial Resolution of Unsatisfactory Performance
This process serves as a guideline for managers where ongoing and regular performance management processes have proven not to provide a satisfactory improvement of previously identified unsatisfactory performance.

Flowchart 1: Informal Resolution of Unsatisfactory Performance (as identified during regular Performance Management processes – refer to NNSW LHD “Managing for Performance” policy)

Line Manager / Supervisor continuously monitors performance and provides constructive feedback (refer to NNSW LHD PD Managing for Performance)
Unsatisfactory Performance identified and could not be adequately addressed / resolved within regular performance management processes
Identification of possible cause of unsatisfactory performance. Manager considers seriousness of performance behaviours, the duration and the gap between what is expected and what is delivered. Optional Resources Initial Assessment Tool Appendix A and Risk Assessment Tool Appendix B.
Manager and Employee communicate about performance expectations and engage constructively and openly in identifying initiatives for improvement during a reasonable period of time
Manager continues to monitor performance and provide feedback and support
Performance improved?
NO
YES
Unsatisfactory Performance resolved
Commence formal Performance Improvement Process
OR
Timeframe 0-3 months (as a guideline)









































5.2 	Formal Resolution of Unsatisfactory Performance (Performance Improvement Plan PIP)
This process provides guidance for managers to follow formal steps aimed at resolving unsatisfactory performance when no resolution has been achieved in the initial resolution stage.
OR
YES
NO
Performance determined as unsatisfactory and regular performance management processes and informal / initial resolution of unsatisfactory performance has been unsuccessful
1 Consideration of seriousness of performance issues, the duration and the gap between what is expected and what is delivered. Refer to Initial Assessment Tool (Appendix A) and Risk Assessment Tool (Appendix B) for guidance. 
2 Documented meeting between Manager and Employee to develop a Performance Improvement Plan (PIP) (Appendix C) 
3 Manager provides correspondence about meeting outcomes and Performance Improvement Plan (PIP)
4 Manager continues to monitor performance and provide feedback Manager and Employee meet regularly to discuss performance and review PIP. Progress is documented in PIP.
5 Manager and employee undertake final formal review of the PIP
Performance improved?
Manager formally confirms the completion of the PIP
Manager considers if an extension of the PIP is warranted (limited circumstances)
PIP Period is extended and process repeats with step 4
Brief submitted to relevant Tier 2 manager & Director Workforce recommending further action as per GSE (Appendix E)
Employee advised of recommended actions
Employee’s response considered
Final decision is made (Appendix F)
Employee advised in writing of final decision to terminate employment (CE approval required)
Employee advised in writing of final decision to reduce remuneration, reduction of classification / grade or reassignment (Appendix G)
PIP Period is not extended
Timeframe 3-6 months (as a guideline)













































6.0 Responsibilities 

6.1	All employees

All employees, regardless of their role within the organisation act as effective role models to support a culture that is based on the NSW Health Code of Conduct and the C.O.R.E values.
Throughout the process of managing unsatisfactory performance, every employee (regardless of role and function within the organisation) has the right:
· To be treated respectfully
· To receive appropriate advice and support 
· To be provided with support in the event of complaints
· To have the issues treated in a fair , impartial and appropriately confidential manner
· To be informed of any progress within the process
· To have a support person present at any meetings relating to the unsatisfactory performance resolution
· To have access to any formal documentation from meetings which they attend
· To have ample opportunity and time to respond to the unsatisfactory performance concern
· To be provided with sufficiently detailed information to allow for a response, with consideration given to the privacy of other parties
· To be given protection against victimization or harassment for being involved in resolving the unsatisfactory performance

6.2	Employees

Employees have the responsibility to 
· Perform their duties diligently and efficiently in accordance with relevant directives, standards, policies and procedures
· Adhere to the Code of Conduct and its contents
· Commit to agreed plans for improvement, whether formal or informal (including attending training to develop knowledge and skills)
· Participate in open and constructive communication (e.g. in meetings with their line manager)
6.3	Line Managers

Line Managers have the responsibility to

· Ensure procedural fairness is provided at any time
· Set clearly defined expectations of their direct reports based on their individual or team objectives and linked to the organisational strategic direction
· Continuously monitor performance and provide regular, timely and constructive feedback
· Actively encourage engagement and open communication with their reports
· Address unsatisfactory performance upon identification and engage with the employee to resolve the matter informal before moving on to a formal process
· Develop action plans and improvement plans where necessary
· Follow due process and refer unsolved performance issues through line management  with recommendations for further action
6.4	Tier 2 Directors

Tier 2 Directors have the responsibility to

· Be accountable and hold line managers accountable for undertaking performance development review and managing unsatisfactory performance
· Assess the formal process undertaken in managing unsatisfactory performance, the outcomes determined and consider the recommendations made by the manager to identify if a breach of the Code of Conduct has occurred because of persistent, unresolved and unsatisfactory performance.
· Recommend termination of employment which is warranted due to persistent, unresolved and unsatisfactory performance to the Chief Executive through the Director Workforce  for review and decision making 
6.5	Chief Executive

The Chief Executive will 

· Review any recommendations on the basis as per Government Sector Employment Act 2013 Section 68, as the result of a breach of the Code of Conduct and as a result of persistent unresolved, unsatisfactory performance allowing the employee to show “just cause” as to why their employment should not be terminated.
6.6	Workforce Directorate

The Workforce Directorate will
· Provide timely support, advice and guidance to line managers and staff on the procedure for resolving unsatisfactory performance both, generally and specifically to individual cases
· Provide overall performance improvement strategies and recommendations to assist line managers and staff to enable the resolution of unsatisfactory performance
· Provide learning and development recommendations to enable the resolution of unsatisfactory performance










7.0 Definitions

	Unsatisfactory Performance
	Unsatisfactory Performance occurs when an employee does not perform their duties to a standard that NNSW LHD requires and expects. 

	Procedural Fairness
	Refers to the right of every employee to be fully informed of any issues or concerns about their employment, including being provided with a copy of the documentation and/or information if a complaint that is being relied upon by the line manager during the unsatisfactory performance management process. The employee has a right of a fair hearing at all times and can rely on that all appropriate policies and processes are being followed. The employee is to be provided with the opportunity to present information to demonstrate their circumstances and respond to information supplied regarding their performance and objective decision making about their employment based on relevant material.

	Initial Resolution
	Initial (informal) resolution is a two-way discussion aimed at raising and exploring performance concerns. The discussion is to be constructive and supportive with the emphasis on finding ways for the employee to improve and for the improvement to be sustained. Informal resolution allows time for measures like additional training, coaching, mentoring etc. The employee should be made aware that a formal resolution process will be used if performance does not improve to the required standard in a reasonable timeframe.

	Formal Resolution
	For the purpose of this procedure, formal means a performance management process which has a Performance Improvement Plan attached to it and may result in actions up to discontinuation of employment.

	Performance Improvement Plan (PIP)
	A Performance Improvement Plan is a formalized plan to document the employee’s performance issues, organisational expectations, strategies for improvement and timelines for completion.
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